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Océano Grupo Editorial SA v.Quintero ECJ, C-240/98-C-244/98,
[2000] ECR I-4941 389

Rewe-Zentral A G v. Bundesmonopolverwaltung für
Branntwein ECJ, C-120/78, [1979] ECR 649 397, 398, 400, 404, 405, 406

Verein GegenUnwesen inHandel v.Mars Gmb ECJ,
C-470/93, [1995] ECR I-1923 398

Vereinigte Familiapress Zeitungsverlags und-vertriebs
Gmb v. Verlag ECJ, C-368/95, [1997] ECR I-3689 398, 399, 400

VT4 Ltd v. Vlaamse Gemeenschap ECJ, C-56/96, [1997]
ECR I-3143 401

Walgrave v.Association Union Cycliste Internationale ECJ,
C-36/74, [1974] ECR 1405 397

France

Judgment of 17May 1978, 1979, Cour de cassation, Journal du droit
international 1979, 380 347

Judgment of 18 January 1980, Cours d’appel de Paris (le ch), Revue
critique 1981, 113 347

Judgment of 9October 1991, 1992, Cour de cassation, Revue critique
1992, 516 347



xiv Table of cases

Germany

Judgment of 30 June 1961, 35 BGHZ 329 396
Judgment of 4 June 1992, 118 BGHZ 312 347
Judgment of 19March 1997, 135 BGHZ 124 384, 385, 394

The Netherlands

A. v.OLVGHospital Amsterdam (District Court Amsterdam,
3 February 1999,Nederlandse Jurisprudentie 1999, 621) 143

United Kingdom

A. v. TheNational Blood Authority [2001] All ER (D) 293 143
A. SchroederMusic Publishing Co. Ltd v.Macaulay [1974]

1WLR 1308 103, 126
Barclays Bank Plc. v.O’Brien [1994] 1AC 180 123
Cehave NV v. BremerHandelsgesellschaft mbH [1976] QB 44 65
Donoghue v. Stevenson [1932] AC 562 51
Fairchild v.Glenhaven Funeral Services Ltd [2002] 3WLR 89 145
GeorgeMitchell Ltd v. Finney Lock Seeds Ltd [1983] 2AC 803 122
Lloyds Bank Ltd v. Bundy [1975] 1QB 326 96
R. (on the application of Alconbury Developments Ltd) v. Secretary
of State for the Environment, Transport and the Regions
[2002] 2WLR 1389 181

R. v. Criminal Injuries Compensation Board, ex parte A [1999]
2AC 330 181

R. v. Insurance Ombudsman Bureau, ex parte Aegon Life Insurance Ltd
(The Times, 7 January 1994) 169, 191

R. v. Personal Investment Authority Ombudsman Bureau, ex parte
Mooyer (unreported, 5April 2000, Administrative Court) 169

Worsley v. Tambrands Ltd [2002] PIQR 95 142

United States

AmbersonHoldings LLC v.Westside Story Newspaper, 110 F
Supp 2d 332 (2000) 379

Amchem Products, Inc. v.Windsor, 521US 591 (1997) 337, 340
AmericanMedical Sys., Inc., In re, 75 F 3d 1069 (1996) 340



Table of cases xv

Anderson v. Farmers Hybrid Co., 408NE 2d 1194 (1980) 138
AsahiMetal Industry Co. Ltd v. Superior Court, 480US 102 (1987) 379
Associates Commercial Corp. v.Rash, 520US 953 (1997) 293
Bensusan Restaurant Corp. v.King, 937 F Supp 295 (1996) 377, 389
Beshada v. Johns-Manville Prods. Corp. 447A 2d 539 142
Blue Cross of Ca. v. Superior Court, 78 California Reporter

2d 779 (1998) 320
Brennen v.Mogul Corp., 557A 2d 870 (1988) 132
Burger King Corp. v.Rudzewicz, 471US 462 (1985) 389
Capital Communications Federal Credit Union v. Boodrow,
(In re Boodrow) 126 F 3d 43 (1997) 294

Carnival Cruise Lines, Inc. v. Shute, 499US 585 (1991) 312, 388
Castano v.American Tobacco Company, 84 F 3d 739 (1996) 337, 339, 340
Champ v. Siegel Trading Co., 55 F 3d 269 (1995) 320
Cohen v.Wedbush, Noble, Cooke, Inc., 841 F 2d 282 (1988) 312
CompuServe, Inc. v. Patterson, 89 F 3d 1257 (1996) 377, 389
David L. Threlkeld & Co. v.Metallgesellschaft Ltd, 923 F 2d 245
(1991) 312

Deposit Guaranty Nat’l Bank v.Roper, 445US 326 (1980) 337
Digital Control v. Boretronics, 2001USDist. Lexis 14600 378
DowChemical Company v.Alfaro, 786 SW 2d 674 (1990) 352
Downer v.Aquamarine Operators, Inc., 701 SW 2d 238 (1985) 338
GeneralMotors Corp. v. Bloyed, 916 SW 2d 949 (1996) 340
General Tel. Co. of the Southwest v. Falcon, 457US 147 (1982) 340
Green v. Staples (In Re Green), 934 F 2d 368 (1991) 270
Hanson v.Denckla, 357US 235 (1958) 396
Hill v.Gateway 2000, Inc., 105 F 3d 1147 (1997) 312, 318
Horizon Cruises, In re, 101 F Supp 2d 204 (2000) 132
Humphry v.RiversideMethodist Hosp., 488NE 2d 877 (1986) 132
Inset Systems, Inc. v. Instruction Set, Inc., 937 F Supp 161 (1996) 377
International Shoe Co. v. State ofWashington, 326US 310 (1945) 374, 379, 389
Iwanowa v. FordMotor Company, 67 F Supp 2d 424 (1999) 346
Latham v.Wal-Mart Stores, Inc., 818 SW 2d 673 (1991) 138
Lieschke v.Realnetworks, Inc., Lexis No. 99 C 7274, 99 C 7380
(2000) 320

Life Insurance Co. of the Southwest v. Brister, 722 SW 2d 764
(1986) 338

Local Loan Co. v.Hant 292US 234 (1934) 266
Malicki v.Koci, 700NE 2d 913 (1997) 138
Marbury v.Madison, 5US (Cranch) 137 (1803) 344
Maritz, Inc. v. Cybergold, Inc., 947 F Supp 1328 (1996) 377, 378, 379
McGhee v. International Life Insurance Co., 355US 220 (1957) 378, 379



xvi Table of cases

Med Center Cars, Inc., v. Smith, 727 So 2d 9 (1998) 320
Methodist Hospital v.Ray, 551NE 2d 463 (1990) 132
Michigan Chemical Corporation v.AmericanHome Assurance
Company, 728 F 2d 374 (1984) 132

Microsoft Corp. v.Manning, 914 SW 2d 602 (1993) 338
Moses H. ConeMemorial Hospital v.Mercury Constr. Corp.,

460US 1 (1983) 312
M/S Bremen v. Zapata Off-Shore Co., 407US 1 (1992) 388
Navarro-Rice v. First USA Bank, No. 97009–06901 (1998) 320
Neill v.Western Inns, Inc., 595NW 2d 121 (1999) 132
Oscoda Chapter of PBB Action Committee, Inc. v.Department
of Natural Resources, 268NW 2d 240 (1978) 132

Randolph v.Green Tree Fin. Corp., 991 F Supp 1410 (1997) 320
Rhone-Poulenc Rorer, Inc., In re, 51 F 3d 1293 (1995) 339
Rostocki v. Southwest Florida Blood Bank, Inc., 276 So 2d 475
(1973) 131

Southwestern Refining Co., Inc. v. Bernal, 22 SW 3d 425 (2000) 337, 340, 346
St Louis Southwestern Railway Co. v. Voluntary Purchasing
Groups, Inc., 929 SW 2d 25 (1996) 338

Taylor v.AGE Federal Credit Union (In re Taylor), 3 F 3d 1512 (1993) 294
Toibb v.Radloff, 501US 157 (1991) 268
Vinson v. Texas Commerce Bank, 880 SW 2d 820, 823 (1994) 338
World-Wide Volkswagen Corp. v.Woodson, 444US 286 (1980) 374
ZippoManufacturing v. Zippo Dot Com Inc, 952 F Supp 1119 (1997) 377, 389

World Intellectual Property Office (WIPO)

3636275 Canada v. eResolution.com, Case No. D2000–0110,
10April 2000 326

Wal-Mart Stores, Inc., v.Walsucks, Case No. D2000–0477,
20 July 2000 326



Table of statutes and other instruments

Australia

Trade Practices Act 1974 (Cth) pages 129, 142, 144
– s. 80 57

Canada

Bankruptcy Act of 1919 10, 233, 243, 248, 259, 260
– s. 58 261
– s. 59 261
Bankruptcy and Insolvency Act RSC 1985, c. B-3 9, 10, 231, 235, 236, 260
– s. 68 237, 238
– s. 168 239
– s. 170 239
– s. 172 240
– s. 173 239, 240
– s. 198 238
Insolvent Act of 1864 249, 250
– s. 2 249
– s. 3 249
– s. 9 250, 251
Insolvent Act of 1869 233, 249, 250, 251, 252
– s. 94 250
– s. 98 250
– s. 101 250
– s. 103 251
– s. 105 251
– s. 107 251
Insolvent Act of 1875 233, 249, 251, 252, 253, 254, 256
– s. 3 252
– s. 4 252
– s. 9 252

xvii



xviii Table of statutes

– s. 58 252
– s. 148 252
Lower Canadian Bankruptcy Act of 1839 248
Province of Canada Bankruptcy Act of 1843 248

European Union

Conventions

Brussels Convention on Jurisdiction and Enforcement
of Foreign Judgments in Civil and Commercial
Matters, signed in Brussels, 27 September 1968,
consolidated reprint in 1998OJ, No. C27 350, 351, 362, 363, 367, 370, 386

– Art. 4 387
– Art. 13 386
– Art. 14 386
– Art. 15 386, 387
– Art. 28 351
European Convention for the Protection of Human Rights
and Fundamental Freedoms, Rome, 4November 1950,
in force 3 September 1953, 213UNTS 221, ETS5 13, 399

– Art. 6 180, 181, 182, 400
– Art. 10 399, 400
Hague Convention on International Jurisdiction and
Foreign Judgments in Civil and CommercialMatters
(draft) 348

– Art. 7 382, 387
Lugano Convention on Jurisdiction and the Enforcement
of Judgments in Civil and Commercial Matters, Lugano,
16 September 1988, 1988OJNo L319/9 351, 352

– Art. 22 350, 351
– Art. 27 352
– Art. 28 352
Rome Convention on the Law Applicable to Contractual
Obligations 1980, Rome, 19 June 1980, 19 ILM
1492 12, 370, 371, 372, 382, 390, 391, 392, 395, 396

– Art. 3 371, 392
– Art. 4 371
– Art. 5 371, 373, 390, 391, 393, 394, 395
– Art. 6 393
– Art. 7 392, 393, 394, 395



Table of statutes xix

Directives

Commercial Agents Directive 1986 392, 394
Consumer Protection Directive 1999 390, 394
Injunctions Directive 1998 395
Distance Selling Directive 1997 361, 363, 372, 390
– Art. 2 372
– Art. 12 372
Door-to-Door Selling Directive 1985 390, 394
E-Commerce Directive 2000 13, 361, 363, 367, 369, 370, 373, 384, 397,

400, 401, 403, 404, 405, 406
– Recital 23 403
– Art. 1 403
– Art. 2 401, 402
– Art. 3 370, 401, 402, 404, 405
Misleading Advertising Directive 1988 43
Product Liability Directive 1985 6, 128, 130, 141, 142, 143, 155, 348, 349
– Art. 6 141
– Art. 7 142
Television Directive 1989 (amended 1997) 401, 402, 403
– Art. 7 142
Unfair Contract Terms Directive 1993 42, 105, 155, 389, 390
– Art. 7 166

Regulations

Brussels Regulation 2001 12, 361, 362, 363, 364, 365, 367, 368, 369, 370, 371,
372, 373, 374, 381, 382, 383, 386, 389, 391

– Art. 4 387
– Art. 5 365
– Art. 15 365, 366, 368, 369, 372, 386, 387
– Art. 16 366, 367, 368
– Art. 17 366
– Art. 76 362

Treaties

Treaty of Amsterdam amending the Treaty on EuropeanUnion,
the Treaties establishing the European Communities and certain
related acts, Amsterdam, 2October 1997, in force 1May 1999,
OJ 1997No. C340, 10November 1997 13, 363, 398, 400, 405



xx Table of statutes

– Art. 3 368
– Art. 6 400
– Art. 28 397
– Art. 49 397
– Art. 65 363, 364
– Art. 95 368
Treaty of Rome establishing the European Economic Community,
Rome, 25March 1957, in force 1 January 1958, OJ 1997
No. C340, 173 370, 371

– Art. 86 153
– Art. 220 351, 371

Finland

Consumer Protection Act (2/2000) 158
Contracts Act (956.1982) 163
– s. 36 163
ElectricityMarket Act (466/1999) 151
– s. 27 165, 166
Employment Contracts Act (611/1986)
– s. 17 163
Postal Services Act (313/2001) 151
Water Services Act (119/2001) 151
– s. 26 166

Germany

Burgerliches Gesetzbuch
– Art. 29 391
– Art. 34 393
– Art. 38 396
Code of Civil Procedure Rules of the Federal Republic of Germany

30 January 1877 and the Introductory Act for the Code of Civil
Procedure Rules of 30 January 1877, as of January 1988

– § 29 387
– § 38 389
Gesetz gegen den unlau terenWettenerb
– Art 1 395
– Art 3 395



Table of statutes xxi

The Netherlands

Civil Code of the Netherlands 1992 390

United Kingdom

Bankruptcy Act 1883 260
Parliamentary Commissioner Act 1967 169
Sale of Goods Act 1979
– s. 15A 65
Building Societies Act 1986 169
Financial Services Act 1986 167, 170
Financial Services andMarkets Act 2000 167, 172, 173, 174, 182, 197, 202
Part XV 190
– s. 2 192
– s. 5 201, 203
– s. 138 177, 203
– s. 148 202
– s. 155 199, 203
– s. 156 202
– s. 228 184
– s. 229 189, 190
– s. 234 175
– Sch. 10 190
– Sch. 17 170, 175, 177, 182, 190, 193
Access to Justice Act 1998 168
Human Rights Act 1998 180, 181

United States

Anti Cybersquatting Consumers Protection Act 1996
– § 1125 315
Bankruptcy Act 1841 263, 267
Bankruptcy Act 1898 263, 267
Bankruptcy Code 1978 290, 291
– § 303 268
– § 506 292, 293
– § 521 294
– § 522 295



xxii Table of statutes

– § 523 268, 290, 291
– § 524 268, 294
– § 548 294
– § 701ff 264, 267
– § 707 267, 268, 270, 271, 272, 277, 285, 294
– § 722 294
– § 727 268, 289
– § 1301ff 264
– § 1322 269, 277, 283
– § 1325 268, 279, 282, 292
– § 1328 268, 289
Bankruptcy ReformAct 1994 270
Chandler Act of 1938
– § 621 269
Copyright Act 1976
– § 107 309
– § 109 310
DigitalMillenniumCopyrights Act 1998
– § 1201 311
– § 1204 311
Federal Arbitration Act 1994 312, 325
– § 2 312
– § 201 312
Federal Navigation Act of 1936 206
Federal Rules of Civil Procedure Fed. R.Ciu. P. 26 (West 2002)
– r. 11 309
– r. 23 336, 338, 339, 340, 346, 350
– r. 52 325
Motor Vehicle Repair Act 1990
– s. 11 24
National Environmental Policy 1969 209
Texas Rules of Civil Procedure
– r. 42 338
– r. 296 325
United States Constitution
– Art. I 374
– Amend. XIV 264



1 Consumers’ access to justice: an introduction

charles e . f. r ickett and thomas g . w. telfer

Introduction

Consumer protection law in the age of globalisation poses new challenges
for policy-makers. The legislative and regulatory framework developed to under-
gird consumer protection law in the 1960s and 1970s has come under pressure,
‘spurred’, as Michael Trebilcock suggests in his essay in this volume, ‘both by the
changes in the nature of modern industrial economies and the evolution of eco-
nomic theories’. Trebilcock argues that consumer protection law at the beginning
of the new millennium ‘is a much messier and more complex affair’ than it was
some thirty or forty years ago. The changes he describes include ‘rapidity of tech-
nological change, deregulation of hitherto monopolised industries, globalisation
of markets’ and the ‘increasing sophistication in economic theories that evaluate
market structure, conduct and performance’.
Governments can no longer develop domestic consumer protection law in isola-

tion from international developments. Iain Ramsay argues herein that globalisa-
tion has ‘increased the international dimensions of access to justice and consumer
protection as developments in communication technology facilitate the possibil-
ity of cross-border frauds’. Consumer law in the twenty-first centurymust become
what he calls ‘applied comparative law’.
The growth of international consumer transactions and the emergence of a new

conception of the role of the state have led to a proliferation of consumer protec-
tion models all designed with the idea of improving access to justice. As Ramsay
demonstrates inhis essay, consumerprotection and access to justice have tradition-
ally been linked. Legislators often view the improvement of access to justice as one
of the overarching goals of any new consumer protection legislation. However, not
all legislative and regulatory schemes achieve that goal. The aim of the essays col-
lected for this book is essentially to highlight some of the difficulties in framing
regulatory responses to theproblemof consumers’ access to justice and to illustrate
how governments and industry have responded to some of the new international
problems that have arisen in the global economy.
The essays in the volume, which were originally delivered at the Eighth Inter-

national Consumer Law Conference at Auckland, New Zealand, in April 2001, ex-
amine traditional private law mechanisms, such as judicial scrutiny of exclusion

1



2 Introduction

clauses, as well as newer forms of protection, such as ombudsman schemes, class
actions and schemes designed to deal with cross-border transactions. In some
instances, new initiatives derogate from more traditional rights and erode con-
sumers’ rights to redress or remedies. The growth of private dispute mechanisms
on the Internet which limit a consumer’s right of redress, and the restrictions on
the consumer bankruptcy discharge inNorthAmerica, are two exampleswhich are
examined in this volume. As the essays demonstrate, the achievement of access to
justice for consumers proves to be a challenging and sometimes elusive task.

Perspectives on consumers’ access to justice

The volume begins with three essays that introduce the general theme of
access to justice for consumers. Each of the contributors offers a different perspec-
tive or approach to the issue. Iain Ramsay’s essay adopts a socio-legal approach.
He urges that the ‘study of consumer law and policy should be contextual and in-
formed by an understanding of the role of law in society’. Ramsay notes that there
has always been a tension between narrow and broad concepts of access to justice.
‘The narrow dimension equates access to justice with access to legal institutions
whereas a broader approach is concerned with the general conditions of justice in
society.’
Ramsay’s essay challenges its readers to take a much broader view of access to

justice.While he notes that access to justice and consumer protection share com-
mon goals and appear to have the ‘redistributional potential’ for the protection
of the poor and disadvantaged, his essay disputes this notion. He suggests that
individualised redress procedures ‘may have a distributional tilt against lower-
incomeconsumersanddisadvantagedgroups’.Hepointsout theproblems facedby
consumers in lower-income markets and concludes that ‘complaint as a problem-
solvingmechanism’ is likely to be less effective in those lower-incomemarkets than
in the consumermarket of themiddle class.
Beyond the distributional aspects of dispute resolution mechanisms, Ramsay

also identifies intermediaries and small claims courts as two institutions that have
a significant impact upon access to justice. Intermediaries such as lawyers, social
workers, debt counsellors and consumer advisors have significant power by virtue
of their ‘discretionary decisions’, which may ultimately affect a consumer’s choice
of remedy. Ramsay’s study of intermediaries also has implications for future re-
forms. He notes that the privatisation of services, which is often heralded as allow-
ing greater consumer choice, may ultimately result in professional domination of
consumer choice. To avoid this domination, he suggests the need for bright line
rules that reduce the need for intermediaries. Bright line rules provide a universal
and uniform approach and reduce the possibilities for the exercise of discretion.
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Ramsay suggests that the concept of self-enforcing consumer laws merits further
study particularly in an era of a shrinking public sector.
Whereas Ramsay offers a socio-legal analysis of the problem, Anthony Duggan

examines the issue of access to justice from a law and economics perspective. Ac-
cording to Duggan, ‘civil justice is a valuable commodity’. It not only benefits the
parties themselves, but it has a wider social benefit in that adjudication lowers the
social costs of disputes byprovidingorderly dispute resolution. Thus, adjudication
performs a corrective justice role by avoiding the costs of disorder. Duggan also ar-
gues that the civil justice systemworks to avoiddisputes in the futurebygenerating
‘judge-made rules to guide future behaviour’. Civil justice thus operates as a de-
terrent, by encouraging parties to ‘take cost effective preventive measures to avoid
liability in future cases’.
In designing a civil justice regime, the goal or economic objective is, according to

Duggan, to ‘achieve equilibrium in themarket for consumer justice’. Duggan con-
cludes that the cost of the civil justice systemdiscouragespeople from litigating too
much.Thus,possibleproblemsofoverinvesting in litigationat theexpenseofother
methods of dispute resolution are controlled by the costs of bringing a claim. The
problem, however, is that the legal cost burden discourages parties from litigating
often enough to achieve equilibrium in the market for consumer justice. Market
failure on both the demand and supply side discourages litigation. On the demand
side, the high fixed component of the legal costs regime (partiesmust pay a set cost
regardless of the amount at stake) discourages ‘all but relatively large claims’. Con-
ventional methods of pricing legal services ‘discriminate systemically in favour of
large claims and against small claims’. The costs regime also favours repeat play-
ers who may achieve economies of scale by spreading costs over a large number of
claims,whereas ‘one-shotters’, typically consumers, areworse off. Similarly, on the
supply side, the indirect costs of litigation, which include information costs, op-
portunity costs and emotional costs, work to discourage litigation.
Duggan suggests that there are two possible methods of resolving the problem

of the cost burden. The consumer’s costs must either be spread or avoided.
His essay examines a variety of cost-spreading and cost-avoidance mechanisms.
Cost-spreading solutions include legal aid, contingent fees, and class actions.
Cost-spreading techniques facilitate access to ordinary courts. In otherwords, cost-
spreadingmeasures aim to give the consumer at least some of the firm’s advantages
so that the consumer can ‘fight the case up at [the firm’s] level’.
Cost avoidance techniques include small claims tribunals, mediation by con-

sumeragencies, and industry-specificdispute resolutionschemes suchas tribunals,
ombudsmen or compensation funds. Cost-avoidance measures typically involve
‘forms of alternative dispute resolution. They involve substitutes for ordinary
courts.’ These alternative dispute mechanisms involve the firm fighting the case
‘down at [the consumer’s] level’.
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Duggan concludes that ‘no onemeasure is a complete solution. Eachhas its costs
and benefits.’ He recommends that ‘there should be a mix of cost spreading and
cost avoidance measures to secure the benefits of both traditional litigation and
alternative dispute resolution’. His essay offers recommendations on how each of
the cost spreading or cost avoidance mechanisms might be better tailored to spe-
cific types of claims. The essay offers a valuable method by which to assess each of
the more specific mechanisms discussed in the essays in the later sections of the
volume.
Finally in the first section, in a wide-ranging essay, Michael Trebilcock devel-

ops principles for an information-based approach to consumer protection policy
and evaluates a number of institutional options for the provision of civil justice.
Trebilcock argues that the true focus of consumer protection policy is ‘the quality
and cost of consumer information’.He beginswithwhat he terms ‘an information-
based model of a consumer transaction’ which analyses a consumer’s decision on
howmany resources to expend on information about a particular transaction. His
model isolates two important characteristics of the market setting: (1) the value of
the information to the consumer; and (2) the cost of the information.He concludes
that consumers are less likely to be in need of consumer protection where the cost
of the information is low relative to the value of the information. Consumer protec-
tionproblemsoccur, accordingtoTrebilcock,where informationcosts are relatively
high or the value of information is perceived to be relatively low.
Trebilcock’s essay demonstrates that policy-makers are faced with a number of

choices at many different levels. The essay provides both a framework for deter-
mining whether or not regulation is necessary, and a feasible response to the con-
sumer protection problem. He urges that policy-makers must ‘identify the policy
objectives to be served by state involvement or interventionwithmaximum clarity
andprecision’. Beyond thedecisionwhether to regulate ornot, policy-makersmust
choose a relevant policy instrument to serve the particular objectives. These policy
instruments must be evaluated and re-evaluated in light of comparative, histori-
cal and empirical evidence. Trebilcock examines a variety of policy instruments, in-
cluding warnings, bans, information intermediaries, experience ratings and stan-
dardised contract terms.
Legislators also face the taskof choosinganadministrativeor institutional forum

that will have the responsibility for administering the chosen policy instruments.
Trebilcock’s essay provides a decision-tree framework for evaluating institutional
options for the provision of civil justice, and analyses a variety of institutional
mechanisms including public or private enforcement, public education, informal
dispute resolution, no fault liability regimes, and small claims courts. Trebilcock
also makes several suggestions for reforming the formal adjudication process, in-
cluding possible roles for class actions, legal insurance, contingent fees and puni-
tive damages. His essay concludes with a detailed discussion of judicial policing of
standard form contracts.
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Issues in contract and tort

Standard form contracts are the focus of the first of two essays in this sec-
tion. Leone Niglia questions the widely accepted view that terms in standard form
contracts that shift to consumers as many of the risks of the transaction as possi-
ble should be regarded as unquestionably ‘unfair’. Niglia argues that the unques-
tionably unfair viewpoint was conceived and sustained by a socio-legal analysis
that understood standard form contracts as the exercise of unjust firm power over
consumers, such power emanating either from the monopoly position of or the
institutional structure of the firm. The accuracy, and hence pre-eminence of this
socio-legal analysis, has in the last twenty years or so been challenged as a part of
the emergence of law and economics scholarship,whereby standard form contracts
are not per se unfair, but are unfair only where the high transaction costs involved
mean they do not reflect the parties’ actual preferences.
Niglia demonstrates, however, that the law and economics analysis has ‘left

largely unaffected the belief that certain standardised terms are unquestionably
unfair’. Although the victimised-consumer model is rejected, the imposition of
compulsory terms –which ‘would save the customer from the transaction costs of
acquiring information and the seller those of disclosing information’ – is widely
seen as the best solution.
Niglia’s thesis is that both the socio-legal and efficiency-oriented analyses are

‘too concerned with preserving the unfairness belief’. His ultimate concern is that
both the striking down of unfair terms and the imposition of compulsory terms
are too costly for society. In the first case, the decision-maker uses ‘fairness’ or
‘unfairness’ as a proxy for thedecision-maker’s own ‘choice onhow to allocate costs
that society ought to bear in the face of the materialisation of the contractual risk
contemplated in the term under consideration’. In the second case, the decision-
maker ‘will allocate the relevant costs to the drafter [of the standard form contract],
but this is not necessarily convenient for society’, since the costs might be wrongly
allocated.
The resulting challenge for consumer law scholarship in the context ofmaximis-

ing protection of consumers transacting by standard form contracts (or indeed pre-
serving their access to meaningful justice) is, as Niglia suggests, the stark choice –
either to admit that the notion of unquestionable unfairness is wrong, or to sustain
the noble purpose of protecting the weak against abuse of private power but to
admit at the sametimethat theapplicationof thenoblepurpose ‘merelygenerat[es]
unintended perverse effects’.
Concentration, in the context of consumers’ access to justice, on processes by

which consumers’ rights are more efficiently vindicated is important, but it must
not be overlooked that the provision of effective liability rules, determining such
rights, is just as vital a part of modern consumer law. Mass infections of product
sectors is an area of particular importance and difficulty in this respect. The
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secondessay in this section, by JaneStapleton, is part ofherongoing researchon the
challenges that this area throws out to product liability regimes around the world.
The essay concentrates on the manner in which the US Restatement (Third) of Torts:
Product Liability (1998) deals with those challenges. Stapleton’s particular focus is
on how the Restatementwill copewith cases of BSE/CJD (‘mad cow disease’). Her ar-
gument is that the fragmented approach that the Restatement’s structuremandates
means that ‘the treatment of BSE/CJD cases . . . would be highly fractured’. More
particularly, this fracturedapproach ‘doesnot’, as theRestatement’sReporters claim,
‘immediately seem to be the most effective way of addressing the “conceptual dif-
ficulties in trying to respond to products liability claims rationally, consistently,
and fairly”’. In fact, Stapleton argues, the US regime ‘is incoherent in its approach
to infection cases’. There would be no redress for infections contracted from hu-
man blood or tissue; there might be recovery if contracted from food, or from
leather/woollen clothing; and ‘the US regime might provide recovery only on the
basis that the product condition was to be classed as a design case . . .’
Stapleton contrasts the unsatisfactory response of the Restatement with the re-

sponse offered by the 1985 EuropeanDirective on Product Liability and its various
clones. She suggests that, although the existing case law is thin and mixed in its
application to infected products, the Directive’s avoidance of the fragmented ap-
proach of the Restatement might have offered hope of producing a better model
for dealing with mass infection cases. Interestingly, however, Stapleton suggests
that ‘despite all the energy thrown into the Directive and Third Restatement, the law
of negligence may continue to provide citizens with a more flexible and coherent
cause of action’. ‘Traditional general causes of action, such as negligence and
warranty, also provide a clearer forum for courts to enunciate the complex moral
and policy dilemmas that characterise generic mass infections of essential product
sectors.’
Stapletonalsomakespassing reference to the artificial distinctionoftenmadebe-

tween products and services. Delivery of essential products to consumers in truth
contemplates the delivery of a service to those consumers. In such circumstances,
the point is well taken that liability regimes should accordingly encompass both
products and services.

Services and the consumer

Consumersof course come into contactwithavariety of service industries,
where the focus is principally on the service rendered rather than a product, and
the challenge for policy-makers is to determine whether to and how best to regu-
late particular services as they intersect with the interests of consumers. Thomas
Wilhelmsson examines the implications of the privatisation of publicly provided
services and asks whether European principles of private law may play a role in
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assisting consumers. The two papers that follow in this section examine specific
reform programmes in respect of United Kingdom financial services and bank-
ing. Rhoda James and Philip Morris explore the implications of the new Financial
Ombudsman Service, while Jenny Hamilton and Mik Wisniewski examine the
new Financial Services Authority and question whether the introduction of a
cost–benefit analysis regime protects the interests of consumers.
The supply of services is an area where consumers suffer from acute informa-

tion asymmetries. Consumers are often unable to make informed evaluations of
the quality of service providers. Governments may respond by instituting general
minimum service guarantees that might be implied into all service contracts or
by adopting industry-specific regulation thatmight impose service standards, dis-
closure requirements or mandatory rules governing the form and content of the
service provider’s contract.
In his essay,Wilhelmsson adopts a ‘more principled approach’ and examines the

opportunities for developing private law responses to the issue of the shrinking
public state and the deregulationmovement.He asks ‘what newprivate lawmeans
are to be envisagedwhen public services are, to an increasing extent, performed on
the basis of market rationality’. His analysis begins with the premise that private
law has the potential to assist consumers when dealing with privatised service
industries. However, he also extends his examination to include other services
that fulfil the needs of citizens. In this category he includes financial services and
information society services. He argues that such services are ‘central to the infras-
tructure of society, and the consumer cannot reasonably be expected to live with-
out them’. Aspects of financial and information services ‘can be treated as social
rights in the same way that services provided by “traditional” public utilities are’.
Newprinciples of private law that are developing in response to the privatisation of
public utilitiesmight ‘infect’ (or providewhatWilhelmsson calls the ‘Trojan horse
effect’) service providers such as banks that have traditionally operated in the realm
of the private sector.
Wilhelmsson argues that access to services has becomemore important than be-

fore with the ‘privatisation of public functions, as well as the increased role of pri-
vate actors with social functions such as banks and financial institutions’. Here
he develops a principle of non-discrimination that would focus not simply on
racial and gender discrimination but also on economic discrimination. He argues
that ‘when public supervision and control becomemore lenient’ service providers
should be required to ‘adhere to certain fundamental principles, namely, access to
the service, equal treatment of the consumers, and transparency in relation to the
consumers’.
In addition,Wilhelmsson explores the additional principle of social forcemajeure.

A society has a responsibility to ensure that more ‘unfortunate members also have
ongoing access to services that the fulfilment of our basic needs require’. Social force
majeure operates in favour of a consumer who is affected by some unforeseeable
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unfortunate circumstance (such as a change in health, employment or family
circumstances). Various legal consequences might be attached to the principle.
The service provider might lose certain rights against the consumer and be pre-
vented, for example, from terminating the contract and cutting off the supply of
services.
James andMorris argue that the financial services industry poses particular chal-

lenges for consumers. In that industry there is ‘characteristically an acute inequal-
ity of bargaining power between the product provider and the purchaser coupled
with, perhaps most notoriously in the insurance sector, a body of legal doctrine
heavily weighted against the consumer’. Their essay evaluates the new Financial
Ombudsman Service (FOS) in the United Kingdom and evaluates the new statu-
tory scheme against the existing ‘fragmentedpatchwork quilt’ of largely voluntary
complaint redressmechanisms.
As noted earlier, Duggan suggests that an ombudsman scheme represents one

of the many possible techniques of cost avoidance in the civil justice scheme. The
FOS represents part of the British New Labour Government’s larger effort to re-
form access to civil justice. Government discussion papers have emphasised a shift
towards alternative dispute resolution and a civil justice system ‘where courts are
a forum of last resort’. Ombudsman schemes feature in the Government’s plans as
‘exemplars of decision-making bodies providing “alternative adjudication”’. The
new FOS brings together eight existing complaints schemes and provides a single
‘one-stop’ organisation for consumers.
James andMorris argue that one of the advantages of an ombudsman technique

is that it has the ‘capacity to transcend strict legal rules and draw upon a range of
extra-legal standards inamanner thatusuallyoperates to thebenefitof consumers’.
Their essay provides a detailed analysis of the FOS and evaluates the effectiveness
of the regime on a number of different fronts, including accessibility, procedure,
jurisdiction, remedies and the performance of a quality control function.
The FOS is part of a larger reform of the financial services industry in the United

Kingdom with the adoption of the Financial Services and Markets Act 2000 and
the creation of a new ‘super regulator’, the Financial Services Authority (FSA).
Hamilton and Wisniewski examine the FSA, and, in particular, the statutory re-
quirement that the regulator conduct a cost–benefit analysis (CBA) of anyproposed
newregulation.Their essayevaluates theCBAprocessand itspotential impactupon
consumers. While the FSA was hailed by the British Government as the introduc-
tion of a protectionmeasure for consumers, the authors argue that the regime does
not offer a strong commitment to ‘public interest’ regulation but rather at its heart
the regime is a ‘strong affirmation of market efficiency, individual responsibility,
and the need for regulatory efficiency’.
The essay includes a discussion of: (1) the reasons for introducing CBA; (2) an

overview of the CBA process, including its origins and how a CBA is undertaken;
(3) a description of the specific CBA process undertaken by the FSA with respect to
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thepossible regulationofmortgageadvice; and (4) a critiqueof theCBAundertaken
by the FSA.
CBA is often presented as a value-neutralway inwhich regulators or government

officials may determine the fundamental question of whether or not to regulate.
While Hamilton and Wisniewski focus on the specific FSA statutory requirement
to conduct a CBA, their essay has broader application and points out themore gen-
eral problemswith a CBA and draws upon thework of cultural theorists to suggest
ways in which consumers might have more of a voice in the design of policy pa-
rameters and in identifyingvalues.Rather thanmerely commentingonor choosing
betweenpolicy choices designedby experts in a ‘top-down’ approach, consumer in-
put should takeplaceat anearlier stage.Theauthors conclude that ‘once the science
has been “done” and presented to the consumer a particular cultural view about
what is important and what is valuable already dominates. It is too late for other
voices to be heard.’

Consumer bankruptcy law

The two essays in this section highlight recent reforms and proposed re-
forms to consumer bankruptcy law in North America. Thomas Telfer and Charles
Tabb examine American and Canadian bankruptcy law reforms that significantly
affect the ability of a consumer to obtain access to the bankruptcy law discharge.
Although there aremajor historical differences between the evolution of Canadian
and American bankruptcy law, nevertheless both jurisdictions have provided in
some form ameans for a debtor to obtain a fresh start through the bankruptcy dis-
charge. With the rapid expansion of consumer debt, consumer bankruptcies have
increased in both Canada and the United States. Both essays illustrate a common
trend by the two jurisdictions to curtail the number of consumer bankruptcies by
channelling or encouraging debtors into proposal or repayment schemes.
Telfer’s essay traces consumer bankruptcy reform efforts in Canada and provides

a historical perspective on the issue. He argues that there has been a reconceptu-
alisation of the role of the discharge in bankruptcy law and a new view of debtor
rehabilitation has emerged. The 1997 amendments to the Canadian Bankruptcy
and Insolvency Act have significantly restricted access to the bankruptcy dis-
charge. The new regime encourages debtors into repayment plans and discourages
debtors fromfiling for straight bankruptcy.Debtors inCanadawhoopt for straight
bankruptcy are scrutinised and if surplus income is foundmandatory payments to
the trustee are required.Thenewregimepresumes thatmanydebtorshave the abil-
ity to pay creditors from surplus income and sets out new mandatory repayment
levels. Telfer argues that ‘whereas traditional bankruptcy discharge policy referred
to the rehabilitationof thedebtor, Parliamentnowasksdebtors to rehabilitate their
debts bymaking payments out of surplus income’.
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Telfer’s essay concludes with a historical discussion of the evolution of the
bankruptcy discharge in Canadian law dating back to the nineteenth century. His
paper illustrates that the 1997 reforms are not the first time Canada has restricted
access to the discharge and that for a period in its history Canada operatedwithout
any bankruptcy law after Parliament decided to repeal the bankruptcy statute in
the nineteenth century. Repeal however was a policy failure and a significant cred-
itor interest group sought and obtained in 1919 a bankruptcy law that featured a
discharge.Telfer’s essay challenges its readers to review the currentdebates over the
‘evils’ of the risingnumberof bankruptcies and the legislative restrictions aspart of
the legislativependulumthathas over time swung routinely in favourof increasing
restrictions on the discharge.
Tabb demonstrates how the bankruptcy reformbills of the Senate and theHouse

of Representatives would ‘reshape radically the contours of the United States con-
sumer bankruptcy laws in favour of financial institutions and to the detriment of
needy individual debtors’. The traditional promise of a fresh start for consumer
debtors would become a ‘cruel and ephemeral illusion’. The bankruptcy reform
bills, according toTabb,will have a ‘draconian’ effect for thosedebtorsmost inneed
of bankruptcy relief, while at the same time the bills offer substantial ‘succour to
wealthier debtors’ in the form of exemptions.

Procedure and process issues

The contributors in this section consider two further methods or tech-
niques to best achieve consumers’ access to justice. The two essays provide an in-
teresting contrast between the cost-avoidance and cost-spreading techniques iden-
tified by Duggan. Alternative dispute resolution is an example of cost-avoidance,
while the class action is amechanism to spread costs among a large number of par-
ties. The essays provide concrete examples of some of the potential problems with
each of these policy choices. Elizabeth Thornburg’s essay examines the growth of
private dispute resolution mechanisms in the context of Internet commerce and
raises concerns about the increasing role that such privatemechanisms are playing
in themarket place. Richard Faulk’s essay considers the abuse of American class ac-
tions in international disputes.
Thornburgbeginsbyacknowledging that alternativedisputeprocedures are typ-

ically faster and cheaper than court-based resolution. However, she claims that
‘faster is not always better. Cheap is not always fair or accurate.’ The essay ex-
plores ‘threeworlds of privatised dispute resolution’: (1) the domain name dispute
policy of the Internet Corporation for AssignedNames andNumbers; (2) the use by
copyright owners of digital rights management technology to provide computer-
activated self-help automatically to enforce contract terms even at variance with
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‘real world substantive law’; and (3) contractual shrinkwrap or clickwrap clauses
whichmandate binding arbitration in consumer transactions.
Thornburg argues that the growthof these technological and Internet-baseddis-

pute resolutionmechanismswill have several important consequences for access to
justice.First, the regimeswill result inprivatised justicewith littleorno input from
government actors. Secondly, the resolution mechanisms shift procedural advan-
tage topowerfulplayers.Thirdly, theprivatised regimesdonotmeet the traditional
requirements of due process, such as ‘affordable access to justice, discovery, collec-
tive action, live hearings, confrontation of witnesses, a neutral decision-maker and
a transparent process’. Finally, Thornburg claims that by eliminating the courts as
the arbiters of disputes, ‘these processes decrease the power of the government to
shape and enforce substantive law’. Thornburg challenges the notion that dispute
resolution as an alternative to litigation is meant to reduce costs. She argues that
‘the cost of making a claim and the burden of uncertainty’ are shifted onto the less
powerful claimant. Further, she illustrates that in some instances shrinkwrap or
clickwrap contractual provisions,whichmandate arbitration, preclude the alterna-
tive cost-spreading technique of class actions. According to Thornburg, ‘privately
chosen rules are being substituted for public law’.
As Faulk’s essay demonstrates, class actions were originally allowed in Ameri-

can law on the basis that ‘wrongdoers should not be allowed to reap unscrupulous
gains from multitudes of victims who, without the class device, would probably
forgo claims for relief in court because their losses were relatively small’. Faulk’s
essay, however, addresses amore recent phenomenon, the use of international class
actions in the context of human rights violations in countries outside the United
States. Faulk, who focuses on mass tort claims in international disputes, such as
slave labour and Holocaust victims’ class actions against German companies and
Swiss banks, argues that the procedure is open to abuse and is critical of proposals
thatwould seek to expand theuse of the device internationally, or thatwould allow
international enforcement of class action judgments by treaty.He notes that settle-
ments in these cases occurred in the absence of any rulings on themerits of the case,
and, in relation to the German claims, despite favourable rulings holding that the
matters were not justiciable in United States courts. Further, settlements occurred
before classes were certified, which according to Faulk demonstrates ‘the coercive
effects of class allegations’.
Globalism in this context is disturbingwhen ‘procedural devices that are not yet

recognised internationally are used to resolve claims arising from conduct that oc-
curs beyond the forum state’s borders’. Faulk’s essay thus addresses the broader is-
sue of themerits of transplanting legal rules and procedures fromone legal culture
toanother. Inour increasingly shrinkingworld, canAmericanclass action rules and
procedures be effectively utilised to resolve international disputes? The differences
between theAmerican legal systemand the civil law traditionsmake the ‘American
paradigm . . . clearly unsuitable for wholesale export to foreign legal systems’.
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While class actions may have been designed to allow claims to be pursued that
would not otherwise have been initiated, Faulk argues that ‘the goal of promoting
increased “access to justice” is not achieved by promoting access alone’. A system
of collective litigation must also ensure ‘the reliable and efficient dispensation of
justice to all participating parties’.

Conflict of laws issues

The book concludes with two essays that raise conflict of laws issues. As
noted in theopeningparagraphof this introduction, theageofglobalisationbrings
special challenges to consumer law. One particular challenge is that offered by the
increasing practice of concluding electronic consumer contracts between parties in
different states. LornaGillies, in the first of the two essays, argues that the harmon-
isation of private international law rules is essential if the use of electronic con-
sumer contracting is to be facilitated and thereby encouraged and if, at the same
time, efficient access for consumers to justice in connection with such activity is to
be achieved. Her position is that ‘access to justice will not benefit if different na-
tional (i.e., international private) laws’ procedures regulate electronic commerce’.
Her paper examines, first, the initiatives of the European Union in promoting

a regional adaptation of private international law rules for dealing with electronic
consumer contracts. She analyses in detail the Brussels 1 Regulation, whichmodi-
fies existing jurisdictional rules in consumer contractdisputes, concluding that the
Regulation is a coherent part of the EuropeanCommunity’s stated objective to pro-
tect consumers as the ‘weaker party’ in consumer contracts. She also discusses, in
the context of their proposed reform, the choice of law rules relating to consumer
contracts as found in the Rome Convention on the Law Applicable to Contractual
Obligations (1980).
Gillies then reviews the US position, outlining the jurisdiction and choice of

law rules found in the case law and the Restatement (Second): Conflict of Laws (1971).
She argues that a number of key issues identified in US cases ‘illustrate the need
for the adoption of specific legislative rules for electronic commerce activity and
contracts’. The issues discussed include the distinction between active and passive
websites, website activity as an economic activity in a forum state, website server
location as a jurisdictional test, and the relevance of the place of receipt of goods
and services.
Gillies’ conclusion is that,while both theEuropean andAmerican developments

are worthy and important regional initiatives that continue to influence the de-
velopment of private international law rules, private international law ‘should be
harmonised globally in order to facilitate uniform application of jurisdiction and
choice of law principles’. Such harmonisation does not, she suggests, require the
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creation of new rules for electronic contracts, but rather the adaptation of ‘present
offline rules for transactions that take place online’.
Axel Halfmeier’s essay approaches the problem of internationalisation from a

slightly different perspective than that of Gillies. He asks the question whether
the growth of international electronic commerce, rather than, as widely assumed,
greatly enhancing the importanceofprivate international lawrules,will in fact lead
to the diminution and disappearance of private international law. His suggestion
is that recent developments inEuropean consumer protection law (whereby nation
states are losing their regulatory powers) ‘show that there are newmechanisms of
European Union law that supplement or even replace traditional private interna-
tional law doctrine’. Does this mean it is time to wave goodbye to private interna-
tional law?
As Gillies does, Halfmeier discusses the impact on consumer contracts of both

jurisdiction and choice of law instruments in EuropeanUnion law.Hismain focus,
however, is the decision of the European Court of Justice of 9 November 2000
in Ingmar GB Ltd. v. Eaton Leonard Technologies Inc. Although not a consumer law
case, he argues that the decision expands the prospect of arguing successfully that
the consumer law rules found in EC instruments are supermandatory rules. If
so, ‘a uniform minimum level of consumer protection would always exist before
European courts regardless of conflict of laws rules’.
Halfmeier also examines non-contractual consumer protection law in the Euro-

pean Union, including the Treaty, the European Human Rights Convention and
theE-CommerceDirectiveof2000. These instrumentshighlight thatEU law,while
recognising that domestic laws of member states are theoretically applicable by
virtue of private international law rules, requires scrutiny of those laws ‘according
to substantive European standards of rationality and necessity’. Halfmeier’s con-
clusion is that while traditional private international law rules still exist, they ‘are
often blotted out by substantive EU rules’.

Conclusion

TheessaysbyGillies andHalfmeier indicate that thedemandsof a fair and
effective consumer law in an age of electronic and global commerce will have far-
reaching effects on the nature and content of private international law itself. The
essays in the earlier sections of the book show that the same is true of consumer
law’s intersectionwithotherbranchesofbothprivate andpublic law.Theessaysnot
only provoke deeper consideration of the theme around which they were written,
consumers’ access to justice, but they also demonstrate that consumer law is fun-
damental to an understanding of the dimensions of a just, fair and efficient public
and private justice system.




